Same-Sex Couples in Scots Law -part 1

Brian Dempsey surveys recent changes in the law?

to dominate lesbian, gay, bisexual and transgender (LGBT) rights
group’s campaigning? and become a major political issue,
especially in the United States.

The debate on this issue in the United Kingdom and Scotland may
have been given added urgency by the recent unanimous decisions by
the European Court of Human Rights that the UK’s® refusal to recognise
the realigned sex of post-operative transsexuals was a breach of Article 8
(right to respect for private and family life) and Article 12 (right to marry
and found a family). While the Westminster Parliament is not required
to change the law regarding the status of transsexual people, the Scotland
Act 1998 does require Scottish Ministers to act within the terms of
“Convention Rights”.* Therefore a failure to act may be open to challenge.
While the treatment of same-sex couples raises somewhat different issues
to transsexual persons seeking to enter a mixed-sex marriage in their
“new” sex any debate on recognition of transsexual’s right to marry will
inform, positively or negatively, the debate on recognition of same-sex
couples.

This article surveys recent developments in the recognition of same-
sex couples in Scots law,® including case law, legislation and proposed
legislation. In case law we identify the treatment of and attitudes towards
same-sex couples. Under legislation we pay particular attention to the
definition of same-sex couples. Finally we draw some conclusions about
the relationship between leshians and gay men and Scots law.®

The campaign for recognition of same-sex relationships has come

Part | Case Law

Scottish case law has, for several years, quietly developed the legal
recognition of same-sex couples. This changing attitude has, however,
to be gleaned from cases involving contact and parental responsibilities
and rights with respect to one or both parties’ children as there has yet to
be a Scottish case equivalent to, for example, Fitzpatrick’ or M v H®
seeking direct recognition of a same-sex relationship.

A “dreadful” case?

There are few reported cases involving same-sex couples in Scotland.
The first reported case, which has gained some notoriety among
commentators, is Early v Early.® Here the father, who had custody of
two of the children of the marriage, sought custody of the one child who
lived with his mother and her female partner. The Lord Ordinary found
a number of reasons for awarding custody to the father which were not
related to the mother’s sexuality or living arrangements.’® But in addition,
while the court accepted that “a child may suffer no long term effects
from being brought up in such a household”** there was concern about a
boy living without “a suitable male role model™*? especially when

approaching puberty and a fear of both the boy and his school companions
reacting “unfavourably” to news of his mother’s relationship.

It is worth noting that the Lord Ordinary found “some significance”
in the fact that both the mother and her partner had not informed certain
members of their family about the nature of their relationship*® and that
this strengthened the assumption that there would likely be adverse
reactions among the boy’s school mates and others in the locale (the
women’s relationship not yet being, as the judge had it, “notorious”).
Where leshians and gay men are discreet about their relationship and
sensitive to possible negative reactions this can be taken to strengthen
the case against them but likewise where they are open about their
relationship this too may strengthen the case against them as they may be
seen as insensitive to the dangers of the child facing bigoted reactions.*

Although Early has been described as “dreadful”,*® there were a
number of compelling factors which influenced the court.®® While the
case is indeed worrying in relation to the overturning of the status quo
(the boy had lived with his mother for all of his eight years) the “anti-
leshian” aspect, which undoubtedly exists, may have been overstated.*

Again in Hill v Hill*®* a same-sex relationship was presented as
problematic. Mrs Hill had unlawfully taken her child from Canada to
Scotland to avoid a determination as to contact with the child of the
marriage. She raised specific issues about her estranged husband’s lifestyle
but also raised issues of “principle” — she feared that “a father and son
relationship [was] developing between the respondent’s homosexual
partner and her son”.*® This was raised to support her request that the
matter of custody and access be dealt with in Scotland though her case
does not seem very coherent. Lord McCluskey declined to explore the
issues, trusting that the Canadian courts would take all relevant matters
into account and decide in the best interests of the child.?

With “considerable hesitation”

In Meredith v Meredith? a father of four young children had left his
wife to set up home with a man. In the course of an action for divorce
Sheriff Bell, sitting at Edinburgh, had to consider the question of access
and whether or not the children should come into contact with their father’s
male partner. The Sheriff’s own note reveals a more thoughtful and less
homophobic attitude than might be feared from the short published case
note.

One may refer to the case as “hybrid” as the existence of the father’s
same-sex relationship is treated as both helpful and problematic. In
granting access and contact with father’s partner the Sheriff commented
that the father “admitted freely that he and [his partner] shared a bed” 2
but he (the Sheriff) was aware that the children would have relatively
little contact with father’s partner? and he was
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“impressed with both the defender and H who stated that they would
take great care to avoid any demonstrations of affection or anything which
drew attention to their relationship in the presence of the children.”?*

In (slightly) more positive terms Sheriff Bell noted that

“[t]he relationship between the defender and H appears to be what is
now referred to as a stable relationship so far as can be judged. | think it
better that the children get used to the idea that the defender is living with
H in a house. There is no reason at all why they have to consider the
sexual implications of that. ...

While | have had considerable hesitation on this matter, it appears to
me that it is more in the interests of the children that the defender has the
assistance of H in looking after them and that they get to regard it as a
perfectly natural thing that they see both the defender and H.”%

Sheriff Bell was, rightly it is submitted, being careful to respect the
reservations of Mrs Meredith with respect to the dangers of precocious
sexual understanding of the children and her distress at the thought of
having to explain their father’s relationship to the older children.?®

Surrogacy and AID

In 1996 media interest was excited by a surrogacy arrangement entered
into by a gay male couple living in Edinburgh.?” Although the couple
were extremely private and not willing to engage in political controversy?
the Church of Scotland’s representative characterised the matter as one
of “gay couple rights” —

“This case is yet another bizarre absurdity. The child’s rights must
come first. On the basis of “gay couple rights”, a child is going to be
thrown into a world of needless turmoil and controversy. We must never
forget that this dear little child is going to be denied a normal upbringing.”?

Despite calls from a right-wing MP for the child to be taken into local
authority care® the local authority asserted that there was “no suggestion
of a lack of parental care ... and, therefore, the local authority has no
reason to be involved with this child in any way”

1996 also saw media controversy over a situation were a lesbian couple
and a gay male couple were jointly raising a child born through artificial
insemination to one of the women and one of the men.32 The arrangement
seems to have worked well between the adult parties® and not to have
caused any concern for the local authority or the local community.® Only
the press, who hounded the two couples, and an anonymous (fictitious?)
“eminent Scottish psychologist”, expressed concern.®

Provocation

In the same year we find a rare case of recognition of partnership in a
criminal case. Before the High Court of Justiciary a Ms McKean was
accused of murder® having repeatedly stabbed and killed a man who,
she believed, was having an affair with Ms McKean’s female lover. The
key question was the availability or otherwise of the mitigating plea of
provocation which reduces a charge of murder to culpable homicide.
Words alone cannot generally found a plea of provocation but there is a
so-called “adultery” exception. Lord MacLean could see no reason why
“[iIn these somewhat more enlightened days of sexual equality” the
mitigating plea should not be available to women. Moreover —

“I also see no reason why, in the modern context, the plea should not
also be available to homosexual couples who live together and are regarded
in the community as partners bound together by ties of love, affection
and faithfulness — although | have to say that, until this case, the law has
not so far been extended to them.”*

McKean was said to have asked her victim “Are you fucking my
wife?” immediately before stabbing him.® The couple were also said to
have gone through a form of marriage ceremony when on holiday in
Benidorm the previous year: they had been living together as lovers for
four years at the time of the killing.* It is not clear whether thus
characterising McKean as the “male” partner in a relationship closely
modelled on marriage was simply a tactic to facilitate the extension of
the plea® or closely reflected the attitudes of the parties.

It is submitted that Lord MacLean’s direction to the jury in McKean
is a striking example of level-headed and humane equality-based
jurisprudence and that the significance of the decision has been somewhat
overlooked. (One possible explanation for this is that some may feel that
the law should not recognise “passionate indignation”, with its overtones
of male possessiveness and violence, as even a partial excuse for otherwise
murderous acts and the possible distortion of lesbian relationships to fit
the patriarchal model of marriage.)

A watershed
Some months after the McKean case, Scotland’s highest civil court,
heard an appeal from the decision of the Outer House of the Court of
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Session in a case involving the adoption of a child by a gay man* living
with his male partner. This case, T Petitioner,* received a good deal of
media attention.

The applicant had cared for the male child, born in 1990, for 18 months
prior to the adoption application. The child had severe physical and
learning difficulties. The two local authorities involved in the case and a
court-appointed curator ad litem were of the opinion that the adoption
was in the child’s best interests.

Lord Gill ruled, however, that all involved had failed to address the
“issue of principle” -

“[whether] the statutory process of adoption should be sanctioned by
the court in circumstances where it is expressly proposed by a single
male prospective adopter that the child should be brought up jointly by
himself and by a third party with whom he cohabits in a homosexual
relationship”.*

and refused the application.*

What impact any commentary on the intention of Parliament in relation
to homosexual applicants and their partners might have had on Lord
Gill’s decision is, of course, mere speculation but it seems strange that
the application was refused because none of the parties charged with
protecting the interests of the child identified a problem. Itis difficult to
see that Lord Gill’s desired discussion of the problematic “issue of
principle” would have led to a positive decision for the child.*

On appeal to the Inner House Lord President Hope demolished this
supposed “issue of principle”. Firstly he understood that the Lord Ordinary
had two concerns; whether, in passing the relevant Act,* Parliament could
have intended adoptions by a homosexual cohabiting with a partner and
then whether, “the court can nevertheless ever be satisfied that the child’s
welfare can be safeguarded in such circumstances”.*” The “short answer”
was “that the present case raises no such fundamental questions of
principle”.%

“There can be no more fundamental principle in adoption cases than
that it is the duty of the court to safeguard and promote the welfare of the
child. Issues relating to the sexual orientation, lifestyle, race religion or
other characteristics of the parties involved must of course be taken into
account as part of the circumstances. But they cannot be allowed to
prevail over what is in the best interests of the child. The suggestion that
it is a fundamental objection to an adoption that the proposed adopter is
living with another in a homosexual relationship® finds no expression in
the language of the statute, and in my opinion it conflicts with the rule
which is set out in s6 of the Act.”*

Lord Hope also stated that

“it is not possible to generalise about homosexuals, or fair to treat
them as other than personalities demanding the assessment appropriate
to their several individualities in exactly the same way as each heterosexual
member of society must be regarded as a person, not as a member of a
class or herd.”s

In the Inner House it was said that there had been a number of
unreported adoption cases in sheriff courts concerning homosexual
applicants. The court was shown two processes where homosexual
applicants, one male and one female, had been granted adoption
applications though it was not stated whether or not these applicants
were in a relationship.® The decision in T Petr. reflects an view that the
same-sex relationship in question® added rather than detracted from the
application® even to the extent that the application was overwhelmingly
and obviously in the best interests of the child.*

Parental Responsibilities

Having dealt with cases involving adoption and with custody
applications by parents the next family issue for the courts to deal with
was the responsibilities and rights of a same-sex partner of a birth parent.
The first reference to this in the literature is the unreported case of Rv F
in 1999.% Here the mother’s female ex-partner should contact with a
child they had both cared for.

The Sheriff focussed on the issue of competency of the application —

“[t]he sheriff ex proprio muto doubted the competency of the writ
insofar as he doubted the capability of a leshian former partner of the
child’s mother to be a person claiming an interest to exercise a parental
right. He was not convinced that one could possibly exercise a parental
right in circumstances when one could not be analogous to a parent. The
pursuer could not be analogous to the child’s mother because the child
already had a mother. The pursuer could not be analogous to the child’s
father because she was a woman.”™’

It is not clear whether the sheriff received submissions that one can
have more that one parent of either sex or whether it was argued that



“parental responsibilities and rights” can be conferred on persons other
than “parents”.%®® However, after hearing submissions the sheriff ruled
the writ competent. In the absence of court papers one can do little more
than agree with the commentator on the case, John Fotheringham, when
he concludes

“it is clear that the homosexual nature of a relationship between a
pursuer and a defender/parent cannot have any bearing on the competency
of the pursuer’s action for an order in terms of s11 of the 1995 Act.”®

This year has seen two further cases in the media, both of which
concern parental responsibilities and rights. Both cases also have an
impact on the respect given to same-sex couples by the courts and, given
media the interest, in society at large.

In Pursuer v Defender in the Case of Child A (28/3/02)%° Sheriff Duncan
faced a somewhat complex fact situation which concerned a lesbian couple
and a gay man who had entered into an artificial insemination “agreement”
which had soured. The father sought and was granted parental
responsibility and rights and contact in respect of his son (which had
been opposed by the mother)® while the mother’s female partner sought,
but was refused, parental responsibilities and rights.5?

In the course of the judgment®® little was said about the living
arrangements of the father, other than that he had been in a “homosexual
relationship” for 13 years. The fact that he was a social work assistant
and his partner a social worker might be thought to weigh in their favour
but in any case the existence of a partner was not, apparently, seen as a
difficulty.

The mother’s relationship, in contrast, was a source of concern, though
it is fair to say that what concerned the sheriff was her finding that the
mother’s partner was dominant and manipulative and that as a couple
they had acted in their own interests rather than the interests of the child.%
However the Sheriff went so far as to declare that

“[t]he relationship between [the mother and her partner] does not
constitute a “family unit” for the purposes of an award of parental rights
and responsibilities (sic) ... in terms of section 11 of the Children
(Scotland) Act 1995.”

Three points may be made. Firstly, the qualification should be noted
- the sheriff did not rule that the couple did not constitute a family but
limited the finding to the interpretation of the 1995 Act. Secondly, with
respect, the requirement of finding the existence of a “family unit” is at
best a highly innovative gloss on the terms of the 1995 Act. The relevant
test is firstly that an application is made “by a person who, not having,
and never having had, parental responsibilities and rights in relation to
the child, claims an interest”® following which the three principles of the
best interests of the child being paramount, the “no order” principle and
the right of the child to express a view® are to be applied. There is no

mention of “family unit”.

Thirdly, there is little indication as to why the sheriff found that “C”
and the child’s mother were not, in fact, a family unit. 1t was accepted by
the sheriff that they had lived together for 9 years, were mutually
supportive of one another and that between them they provided a good
home for the child. The sheriff did find that they were “keeping secret
the true facts [of somewhat complex earlier relationships and their current
living arrangements] from the defender’s employers and even her own
parents”. Be that as it may, even at its highest it surely does not preclude
the women from forming a family unit, albeit one about which Sheriff
Duncan has a relatively low opinion.5”

Just weeks after this case, Sheriff McPartlin at Edinburgh awarded
parental responsibilities and rights in a situation which shows that he
recognised two women living together as constituting a family.®® Each
woman was the birth mother of a son and each was granted parental
responsibilities and rights over the other’s child. Unfortunately the Sheriff
declined to issue a note in the case and so the factors taken into account
in recognising the family are not known.® One distinction here to both R
v F and Child A is the lack of conflict — here the couple were said to have
been keen to ensure that the children would have access to both women
should the relationship “founder”.”

The validity of this “family” was disputed in the media. Aspokesperson
for something called Family and Youth Concern was of the view that the
decision was morally wrong —

“Children need to have a mother and a father to feel safe in a secure
family unit. These women may be able to feed and clothe these children
but they can’t give them a normal childhood and proper upbringing”.™

In contrast one of the women stated

“to me, family is about cohesion, about bringing people together in a
secure, loving, stable environment. When David [the older child] falls
over he runs to one of us. When Cameron sees me, or Pam, or David, his
face lights up. That’s family.””?

The spokesman for the Catholic Church linked the issues in the case
directly with marriage and respect for same-sex couples — “To suggest
same-sex couples should have the same rights as married couples is a
step in the wrong direction.”” He also, with some justification, pointed
to the “bizarre situation where unmarried same-sex couples have more
parental rights than many unmarried fathers.”” This presumably refers
to the difficulty unmarried fathers face in convincing courts to grant
parental responsibilities and rights in face of the “no order” principle.
While the decision in this case is welcome it would be interesting to
know how the sheriff dealt with the obstacle of the “no order” principle.”

To be continued in SCOLAG 301
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Same-Sex Couples in Scots Law - part 2

Brian Dempsey concludes his review of the recognition of same-sex partners in Scots law

Part Il Legislative Change

In Scotland we have seen several pieces of legislation which
recognise same-sex couples in recent years. The first such legislation
was a UK statutory instrument setting up a Register of Interests for
Members of the Scottish Parliament.”® “Cohabitee” is defined in the
Order as including “a person, whether of the opposite sex or not, who
is living with that member in a relationship similar to that of husband
and wife””” and primarily concerns the declaration of gifts to MSPs of
more than £250 in value.

AWIA

The Adults with Incapacity (Scotland) Act 2000 provides recognition
for same-sex couples in its definition of “nearest relative”. This was
an innovation on the discriminatory definition in the Mental Health
(Scotland) Act 19847 and came about through the deliberations of the
Millan Committee™ and sustained lobbying on the part of LGBT
organisations.

Section 87 of the 2000 Act provides that where an adult has no
spouse or has a spouse from whom they are separated, if

“2 (b) a person of the same sex as the adult —

(i) is and has been, for a period of not less than 6 months, living
with the adult in a relationship which has the characteristics, other
than that the persons are of the opposite sex, of the relationship
between husband and wife; or

(ii)if the adult is for the time being an in-patient in a hospital, had
so lived with the adult until the adult was admitted,;
then that person shall be treated as the nearest relative.”

As we shall see, this definition “living with the adult in a relationship
which has the characteristics, other than that the persons are of the
opposite sex, of the relationship between husband and wife” has
generally been following in subsequent legislation. This has not,
however, come about without some difficulty. The Adults With
Incapacity (Scotland) Bill as introduced inexcusably excluded same-
sex partners from the list “nearest relatives” by referring only to the
definition in the 1984 Act.®2® Following focussed criticism of this
exclusion, at Stage 2 the Executive introduced, but then withdrew, an
amendment in the following terms®! -

“In section 76, page 50, line 29, at end insert—

<(1A) Where—

(a) an adult has no spouse or where an adult has a spouse but [they
are permanently separated];

and

(b) a person of the same sex as the adult—

(i) is and has been, for a period of not less than six months, living
with the adult in circumstances which are characterised by, amongst
other things, mutual affection, commitment and support based on a
subsisting or previous sexual relationship between them; or

(ii) if the adult is for the time being an in-patient in a hospital, had
so lived with the adult until the adult was admitted,;

then that person shall be treated as the nearest relative. ...>”

Following lobbying of the Executive by the Convenor and Sexual
Orientation Reporter of the Parliament’s Equal Opportunities
Committee®? (at the prompting of LGBT activists) the Executive
introduced an amendment at Stage 3 which was passed and enacted as
s87 of the Act as described above. The primary objection to the
Executive’s original amendment had been that same-sex couples would
be subject to a different test than would mixed-sex couples. While this
may not have made any significant difference in practice there was
concern that the different definition could be applied in a discriminatory
way, setting a higher threshold for same-sex couples to overcome.®

Housing (Scotland) Act

The following year, the Housing (Scotland) Act 2001 made clear
from its introduction that rights of succession,® and indeed all the rights
and responsibilities of the Act, would apply equally to same-sex as to
mixed-sex couples. Section 108 of the Act provides

(1) For the purposes of this Act, a person (“A”) is a member of
another’s (“B’s”) family if-

(a) A'is the spouse of B, or A and B live together as husband and
wife or in a relationship which has the characteristics of the
relationship between husband and wife except that the persons are
of the same sex ...

and goes on to amend the Housing (Scotland) Act 1987 in the same
terms.

For cohabitants, whether of a mixed or same-sex couple, to succeed
to a Scottish Secure Tenancy however, the property must have been
the person’s only or principal home throughout the period of 6 months
ending with the tenant’s death, a condition which does not apply to
married cohabitants.

Mortgage Rights (Scotland) Act

At the same time as the Housing (Scotland) Act was going through
Parliament, the next piece of legislation to recognise same-sex couples,
the Mortgage Rights (Scotland) Act 2001, was being considered. Unlike
the Housing Bill, the Mortgage Rights Bill as introduced excluded same-
sex couples. But it may be thought that there was a measure of equity in
this as it also, somewhat bizarrely, excluded mixed-sex cohabitees.

The Act now allows a court to suspend the rights of heritable
creditors if it considers it to be reasonable in all the circumstances. It
provides that —

“s1(2)(b) a person living together with the debtor or the proprietor as
husband or wife or in a relationship which has the characteristics of
the relationship between husband and wife except that the persons are
of the same sex [may apply to the court for an order], if the security
subjects (in whole or in part) are that person’s sole or main residence”

The parliamentary debate on the Bill gives some indication of
Member’s views on recognition of same-sex (and other) partnerships.
Firstly the Bill’s proponent, Labour MSP Cathie Craigie, was at pains
to point out that “any change to the occupancy rights of non-entitled
partners would be outwith the scope of the hill” 2 which view ensured
that the discriminatory treatment of unmarried partners and the total
exclusion of same-sex partners in the Matrimonial Homes (Family
Protection) (Scotland) Act 1981 could not be addressed.®

At the Stage 2 debate in the Social Justice Committee®” Craigie
rejected several amendments that would have increased the range of
persons who could apply for an order under the Bill. These
amendments, put down by Robert Brown MSP but either withdrawn
or not moved, would have extended the bill to cover same-sex couples
and “any other person who ... lawfully occupies the security subjects
as that person’s sole or main residence” which would include non-
sexual partners and tenants. Brown used the definition from the Adults
with Incapacity (Scotland) Act 2000 to cover same-sex relationships.

Craigie stated that she was “happy to consider in more detail and
consult the Executive® and other interested parties on the possibility
of lodging an appropriate amendment at stage 3” to cover non-entitled
partners whether of the same or opposite sex but felt that there would
be difficulties in the interplay between the Bill and the 1981 Act, not
least because same-sex partners have no occupancy rights under the
1981 Act.® Extension to all persons who “lawfully occupy the security
subjects” was not, Craigie felt, a good idea.*

In the debate Brian Adam MSP was of the view that —

“There should be protection for people who have chosen to live
together, and the time for which they have lived together should be taken
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into account, but trying to define their relationship in terms of sexuality
- the relationship between a hushand and wife, for example - is a minefield
and is irrelevant to the relationship between a debtor and a lender.”*

While it seems to this writer that there is much merit in extending
protections to people who are not living in a couple based on a sexual
relationship the preservation of the privileged position of married
couples would first have to be removed if this approach were to have
any appearance of equity.

At the final (Stage 3) debate (before the whole parliament) Craigie
accepted an amendment which, in due course, became the definition in
s1(2)(c) mentioned above. Several concerns were raised about the
definition of same-sex partners.

Conservative MSP Bill Aitken said —

“The intention of the bill is to deal with gay relationships. | have no
particular difficulty with that, but | reiterate that | do not think that the
definition [a relationship which has the characteristics of the relationship
between husband and wife except that the persons are of the same sex]
has anything to commend it in terms of the law. | do not think that the
definition will be recognised by the law.”%

Alasdair Morgan MSP was more concerned that sheriffs were not
being given proper guidance as to what Parliament intended by the
phrase “the characteristics of a relationship between husband and wife”
in s1(2)(c) of the Bill.

“l am not going to make music hall jokes about those characteristics,
but | do not think that that phrase is well-defined enough to be passed
into legislation and to give a sheriff the guidance that will allow him or
her to make a judgment.”%

Dorothy-Grace Elder MSP had a different concern — the protection
of persons not in a sexual relationship.

“[I]n the definition of partnership, will [Craigie’s amendments]
protect a couple—two people living in a house—who have not come
together on the basis of sexuality in their relationship? For instance,
will it protect two elderly sisters who have lived together for years or
a couple of old soldiers or former workmates? There are many different
relationships that cause people to live together for decades..”*

Ms Craigie’s reply was that “husband and wife implies a partnership
of a sexual nature. The amendments are concerned with that type of
partnership.”%

Protection from Abuse Act

Despite continued pressure from LGBT groups during 2001 the
Scottish Executive consistently proved reluctant to amend the Matrimonial
Homes (Family Protection) Act 1981 to provide protection to adults in
same-sex relationships, and their children, who may be in danger of losing
their home through domestic violence. Instead the first Committee Bill
was promoted as giving (albeit limited) added protection to such persons.
The Protection From Abuse (Scotland) Act 2001 provides for powers of
arrest to be attached to an interdict granted under the Act (provided there
is not already such a power under the 1981 Act). The Act was deliberately
written without reference to “husband and wife” or any other formulation
in part to include same-sex couples.*

Section 28

Also affecting questions of respect for same-sex couples (and so-
called “gay families” as a whole) was the repeal in Scotland® of the
notorious “Section 28” which banned local authorities from promoting
homosexuality as a pretended family relationship.®® Section 35 of the
repealing Act goes on to provide

35(1) It is the duty of a council, in the performance of those of its
functions which relate principally to children, to have regard to-

(a) the value of stable family life in a child’s development; and

(b) the need to ensure that the content of instruction provided in the
performance of those functions is appropriate, having regard to each
child’s age, understanding and stage of development.

This provision, and the related guidance,® was inserted as a sop to
right-wing so-called “family values” activists but was welcomed by
LGBT campaigners as a sensible and liberal measure.

Land Reform Bill

At the time of writing, two pieces of prospective legislation have
been published which include reference to same-sex partners. The
Land Reform (Scotland) Bill*® provides exemptions in relation to
certain restrictions on transferring land subject to a “registered

PAGE 202 SCOLAG JourRNAL NOVEMBER 2002

community interest” for transfers between members of the same
family.1%t Rather unusually the provision? (which presumably concerns
same-sex partners) is in the following terms —

38 (1) ... aperson isamember of the same family as another if that
person is—

(a) the spouse ...

) ...
(a) a person shall be treated as another’s spouse if they live
together—

(iii) inarelationship which has the characteristics of the relationship
between husband and wife except that the persons are of the same
gender

It is submitted that the introduction of the term “gender” is neither
accurate nor helpful. To say the least, “same-sex” is more directly
correct — the partnership is between two men or two women.**® While
“same-gender” might be stretched to encompass this, its more
entrenched use is in terms of “sex role” — so that a “same-gender”
partnership might be entered into by two feminine persons (of whatever
sex) or two masculine persons (again of whatever sex). Welcome as
inclusion is, hopefully the terminology will be corrected as the Bill
goes through Parliament.**

Mental Health Bill

The Executive’s new draft Mental Health (Scotland) Bill** likewise
takes an unusual approach to defining cohabitants (both mixed and
same-sex) by using the Executive’s first (rejected) attempt at a definition
in the Adults With Incapacity (Scotland) Bill. The definition of “nearest
relative” in relation to a person experiencing mental ill health, where
there is no spouse or the spouses are separated (85(3)), is given as -

s85 ...
(6) ... a person who—

(a)is living with the relevant person in circumstances which are
characterised by, among other things, mutual affection, commitment
and support based on a subsisting or previous sexual relationship
between them; and

(b) has been living with the relevant person in such circumstances
for a period of at least 6 months ...

Three objections can be made to the resurrection of this definition.
Firstly the definition of same-sex partner has been generally consistent
in the various pieces of legislation enacted so far and a single test is to be
preferred. Otherwise confusion and injustice may be caused by people
being in a recognised partnership for one purpose but not another due to
the application of a different test where the policy behind inclusion is the
same in all cases. Secondly, the introduction of a new test, especially
one affecting both same and mixed-sex couples, might be taken as
indicating to the courts that the test should be substantially different to
“living together as husband and wife” which might allow an uninformed
or frankly hostile sheriff to discriminate against, in particular, same-sex
couples. Finally, no argument has been put forward suggesting that the
current test of “living together as husband and wife” is proving problematic
either for mixed-sex couples or for same-sex couples.

There is, it is readily accepted, a strong argument for moving away
from defining the relationship of people who are not married by reference
to those who are.X® This argument may, however, be stronger for mixed-
sex couples who can be seen as choosing not to marry (provided they are
free to do so) — it is not currently possible to argue that a cohabiting
same-sex couple may be assumed to have rejected the idea of marriage.
Inany event, greater thought would have to be given to such a fundamental
change to the basis of defining cohabiting couples.

In the most recent Parliamentary initiative, Green Party MSP Robin
Harper is, at the time of writing, seeking support for a motion” calling
for a Parliamentary debate on registration of same-sex partnerships.
The proposition for debate is generally in terms of the recent,
subsequently withdrawn, Relationships (Civil Registration) Bill in
Westminster. Mr Harper’s intention is to include mixed-sex couples
and other couples whose relationship is not sexual (for example two
brothers or two housemates).*®® The motion seeks “full legal recognition



in areas relating to inheritance, pensions, bereavement, damages and
all other relevant areas.”

Part Ill Other developments

In their 1999 consultation paper, Improving Scottish Family Law,
the Scottish Office'® asked for views on a range of issues raised by the
Scottish Law Commission’s 1992 Report on Family Law.'** One
recommendation of the Scottish Law Commission (SLC) had been that
“[i]t should continue to be a ground of nullity of marriage that both
parties are of the same sex.”!

In its ensuing White Paper, Parents and Children, the Executive
notes that

“[t]here were two responses to [the] consultation that considered
this requirement to be discriminatory. While we fully recognise that a
same sex partnership may have similar characteristics to a partnership
between opposite sex cohabitants, it is not the Executive’s policy to
introduce same sex marriage into Scotland.”**?

The two responses cited as unequivocally in favour of repeal of the
rule in s5(4)(e) were from the lesbian, gay, bisexual and transgender
rights organisation Outright Scotland*® and Edinburgh University
academic Anne Griffiths. Of the five responses the Executive
highlighted®* in support of the continuation of the nullity of same-sex
marriages not one gave any justification or argument for their
assertion.'> The responses await a more sophisticated analysis than
that given by the Executive.

As to regulation of, or rights for, cohabiting couples, in 1992 the
SLC had written -

“We recognised in the discussion paper that similar arguments for
legal recognition could also be made in relation to other types of couples,
such as two men living together or two women living together. We
received submissions pointing out that there was an even stronger
argument for some legal intervention in the case of such couples because
they did not have the option of marrying each other. We can see the
force of these arguments and we are grateful for the carefully reasoned
comments submitted to us on this issue. Nonetheless we consider, on
pragmatic grounds, that it is likely to be more productive to concentrate
on cohabitation as we have defined it above [ie mixed-sex]. It is this
type of cohabitation which is statistically more important and in relation
to which there is currently the greater demand for reform.”*

Neither the Scottish Office in 1999 nor the Scottish Executive in
2000 made any reference to greater recognition of cohabiting couples,
same-sex or otherwise.

SLC Discussion 2002

The SLC’s recent Discussion Paper Title to Sue for Non-Patrimonial
Loss!” addressed the question of whether persons in same-sex
relationships should be included within such provisions (at present
they are generally thought to be excluded by the terms of the Damages
(Scotland) Act 1976, sch 1 para 1). There were two reasons given for
considering the inclusion of same-sex partners in any reform. First
was “that there is no doubt that homosexual relationships are
increasingly accepted as legitimate lifestyles.”**® The second reason,
significantly, was that following Salgueiro da Silva Mouta v Portugal'®
continued discrimination on the basis of sexual orientation could breach
the European Convention on Human Rights (ECHR)*® and indeed there
was an interesting three page examination of the impact of the ECHR
on the issue in hand. The existence of an obligation under the ECHR
may allow otherwise timid politicians to act.

The SLC, although making no recommendations, appeared relaxed
about the possible inclusion of same-sex cohabitants stating that “there
is no reason to expect any greater difficulty in establishing the existence
of a stable homosexual cohabitation than has been experienced in
respect of the equivalent heterosexual relationship.”*?

Two points may be noted here while agreeing with the main thrust of
the SLC’s comment. Firstly the SLC’s terminology is unfortunate. While
terms such as “homosexual relationship” and several variants are in
common usage they do not capture the legal (and perhaps social) reality
of the relationships in question. As far as the writer is aware, all previous
and current initiatives in this area concern possible recognition of same-
sex relationships (that is those between two men or two women). They
do not necessarily concern homosexual relationships (that is those between
two gay men, two leshians or a lesbian and a gay man). Nor is there any
obligation for a person in a same-sex relationship to declare his or her

self “homosexual” —no more than there is an obligation on those currently
getting married to declare that they are heterosexual and that that somehow
defines their relationship.

Secondly, the statement that there should be no greater difficulty in
establishing the existence of a same-sex relationship than there is in
establishing a mixed-sex relationship is welcome but perhaps overlooks
certain social realities. Some people in some communities may fear
being “outed” to potentially hostile strangers (or even family) by any
publicity attendant on a court action. Further, some solicitors and some
members of the judiciary may in practice require more extensive and/
or more intrusive evidence than they would require of unmarried mixed-
sex couples. Solving these difficulties may not be within the remit of
the SLC but they require to be acknowledged.

In the event, all respondents to the Discussion Paper supported
inclusion of same-sex partners and the SLC conceded the point in
relation to “homosexual relationships” — respondents “considered that
the term was inappropriate, as it appeared to suggest a relationship
based on specific sexual orientation. They suggested that the term
“same-sex cohabitant” should be used, which we are happy to adopt.”?

The SLC recommends that same-sex cohabitants should be entitled
to sue for both non-patrimonial and patrimonial loss.?® Finally, the
paragraph concerned with the definition of same-sex cohabitants can
be fully endorsed, raising as it does the difficulty of defining unmarried
couples with reference to married couples -

“... inour view the position of same-sex cohabitants should be the
same as opposite-sex cohabitants. In order to qualify, the claimant must
have been cohabiting with the deceased immediately before the
deceased’s death. Former cohabitants should not have title to sue and
there should be no minimum period of cohabitation. However, as in
the case of opposite-sex cohabitation, same-sex cohabitation should
involve some degree of stability and commitment in order to qualify.
Our draft Bill therefore defines a same-sex cohabitant as “any person
of the same sex as the deceased who was living with the deceased in a
relationship which had the characteristics, other than that the persons
are of the opposite sex, of the relationship between husband and wife.”
While this definition is not ideal in that it defines the relationship by
reference to a married couple, it has been used in other recent legislation
and appears to have become an accepted method to describe same-sex
cohabitants for legal purposes.”*?

Local Authorities

Finally, it may be that, as in other jurisdictions, local emanations of
the state will play a role in recognising same-sex couples.’?® The Greater
London Council has introduced a register of same-sex partners,
purporting to act under ss30 and 34 of the Greater London Authority
Act 1999. In particular s30(1) provides that the Authority can act to
secure one or more of its “principal purposes”, one of which, under
s30(2)(b) is “promoting social development in Greater London”. Itis
understood that both Manchester and Leeds City Councils are in the
advanced stages of introducing partnerships registers for same and
mixed-sex couples.’? It may be that Scottish Local Authorities might
choose to follow suit under ss21 to 25 of the current Local Government
in Scotland Bill 2002.%?

Conclusion

Recognition of same-sex couples has come a long way since Early v
Early in 1989. With the exception of T Petr, the surrogate adoption cases
and the repeal of Section 28 this has not occasioned major public comment;
indeed only the latter attracted publicity for any length of time.

In case law it is submitted that Lord President Hope’s clear and robust
statement of the law in T Petr provided a significant and welcome boost
to those in same-sex couples coming before the courts. There still appears
to be some confusion about the granting of parental responsibilities and
rights but, while the way is always open to a discriminatory sheriff or
judge to find against a person in a same-sex relationship by claiming to
do so “on the facts of the case”, it would seem that the difficulties facing
(former or current) same-sex partners are no different in type to those
faced by grandparents, older siblings and others.

An acceptable, workable definition of same-sex partner seems to
be emerging in Scottish legislation. The recent deviations from this
definition in the Land Reform (Scotland) Bill and the Mental Health
(Scotland) Bill have no merit and are, perhaps, mere lapses on the part
of draftspersons. Inany event it is to be hoped that they will be changed
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before the Bills are enacted.

As with difficulties in court over parental responsibilities and rights,
same-sex couples will have to take their place in the highly contested
debate over legislative recognition of all unmarried couples. Whether
it is right to regulate these relationships and if so to what degree, and
whether the paradigm of marriage can be rejected in defining such
relationships is not an exclusively LGBT issue.

The push for recognition of same-sex partnerships, and thereby
access to certain State-conferred privileges, appears to be irresistible.
The questions seem to be restricted to
* when will change come

< will it come through continued “consensus” and cooperation between
LGBT groups and parliament or through litigation, both domestic
and international

< will greater use be made of the ECHR as an “excuse” for politicians
having to act

e what sops, if any, will be given to reactionary or traditionalist
campaigners and

< which relationships will be so recognised and privileged and which
excluded?

If the argument on the principle of recognition of same-sex partners

appears to be won (subject to the debate on recognising any non-marital
partners, mixed or same-sex), the Scottish Executive is likely to resist
any demands for same-sex marriage for several years to come. Whether
that is viewed as problematic will largely depend on the extent and
terms of recognition of same-sex partnerships.

There may, however, be other developments which provoke
determination of same-sex marriage “rights” — which may be viewed
as unwelcome by more than the Executive. With The Netherlands
now allowing same-sex marriage (as distinct from partnership
registration) it may not be long before a married same-sex Dutch couple
move to Scotland and demand the privileges of marriage. Alternatively,
or in addition, a Scottish same-sex couple, perhaps informed by religious
traditions, may find that “partnership recognition” is insufficient. They
could seek a review of Scottish Minister’s failure to act on same-sex
marriage in the Court of Session and, if necessary, take their case to
the European Court of Human Rights. They may alternatively seek
judicial review of a registrar failing to accept their marriage notice. 12

In any event, same-sex marriage is not necessarily taken “off the
agenda” by partnership regulation. Recognition or otherwise of same-
sex partners and the treatment of lesbian, gay, bisexual and
transgendered members of families will continue to illuminate changes
in family policy in Scotland.
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the issue was “highly controversial” but the
“topic might merit further consideration at some
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being appealed.
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